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NC. U~iitieSComIIlISStofl
Ms. Geneva Thigpen,ChiefClerk
North CarolinaUtilities Commission
430 North SalisburyStreet 3 5
Raleigh,NC 27601 ~ ~ 5~4k?1 ~‘

Re: In theMatterof BellSouthTelecommunications,Inc. Intrastate
• AccessServicesTariff/New Section26/BellSouthSAW Tariffs

DearMs. Thigpen:

Pleasefind enclosedfor filing in your office theoriginal andthirty-one
(31) copies of an AT&T Communicationsof the SouthernStates, LLC
(“AT&T”) Complaint for Anticompetitive Activity and Motion to Find Tariff
Noncompliantor SuspendTariff for Failureto Comply. Pleasestamptwo (2)
copiesof the ComplaintandMotion in the usualmannerandreturn to us
via our courier.

If you have any questions,pleasedo not hesitateto contactme at
(404) 888-7437.

Sincerelyyours

6LorettaA. Cecil
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• BEFORE THE NORTH CAROLINA F I I E D
UTILITIES COMMISSION •

DOCKET NO. P’~ôO,-ó~30—

• DOCKET NO. P-55,SUB ~fr$

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In theMatterof • )
BellSouthTelecommunications,)
Inc. IntrastateAccessServices )
Tariff/New Section26/
BellSouth SWA Contract
Tariffs

COMPLAINT FORANTICOMPETITIVE
ACTIVITY PURSTJANTTON.C.G.S.
62-73;62-133.5(a)(iii)AND (iv);
62-133.5(d)AND (e); 62-134;AND
COMMISSIONRULE R1-9 AND
MOTION TO FIND TARIFF
NONCOMPLIANTOR SUSPEND

) TARIFF FORFAILURE TO COMPLY
WITH N.C.G.S. 133.5(a)(iii)AND (iv);

) 62-133.5(a)AND (e) AND COMMISSION
TARIFF RULE R9-4

COMPLAINT FORANTICOMPETITIVE ACTIVITY
PURSUANTTO N.C.G.S.62-73;62-133.5(aj(iii)AND (iv~:

62-133.5(d)AND fe~:AND 62~134;AND COMMISSIONRULE R1-9
AND MOTION TO FIND TARIFF NONCOMPLIANT OR SUSPEND
TARIFF FORFAILURE TO COMPLY WITH N.C.G.S. 133.5(a)(iii)

AND (iv~62-133.5ja~AND (e) AND COMMISSIONTARIFF RULE R9-4

COMES NOW AT&T Communicationsof the Southern States,LLC

(“AT&T”) and herebyfiles this Complaint, pursuantto N.C.G.S. 62-73, 62-

133.5(a)(iii} and (iv), 62-133.5(d)and (e); and 62-134;and CommissionRule

Ri -9 against BellSouth Telecommunications, Inc. (“BellSouth”) for

anticompetitiveactivity and Motion to find tariff noncompliantor suspend

tariff for failure to comply with N.C.G.S. 133.5(a)(iii) and (iv); 62-133.5(a)

(.h3(rstjt~lC~
NC Utilities Corn nission



and (e) and CommissionTariff RuleR9-4. In supportof this Complaintand

Motion, AT&T allegesasfollows: -

• 1.

FULL NAME AND ADDRESSOF COMPLAINANT

The • full name and address of the Complainant is AT&T

Communications of the Southern States, LLC whose address is 150

FayettevilleStreetMall, Suite 1340,Raleigh,NC 27601.

2.

FULL NAME AND ADDRES.SOFDEFENDANT

The full name and address of the Defendant is BellSouth

Telecommunications,Inc. whoseaddressis P. 0. Box 30799,Charlotte,NC

28230-0188.

STATEMENTOF FACTSAND ALLEGATIONS

3.

This Complaint and Motion involves BellSouth’s revision to

BellSouth’sIntrastateAccessServicesTariff filed with this Commissionon

May 24, 2002, which introduced BellSouth Switched Contract Tariffs

(“RevisedTariff”). -

4.

Currently, BellSouth’s IntrastateAccess Services Tariff is the only

tariff available to interexchangecarriers (“IXCs”) under which they may

purchase“switchedaccessservices”from BellSouth. The IntrastateAccess
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ServicesTariff establishes“usage-sensitive”switched accessrates,which

arerequiredto applyto all IXCsonanondiscriminatorybasis.

5.

The RevisedTariff seeks•to fundamentallychangetheswitchedaccess

landscapein North Carolina,convenientlyat a time when BellSouth hopes

to entertheinterLAlA longdistancemarketin North Carolina.’

• 6.

Other than the Revised Tariff’s ambiguous provisions regarding

“Demand Development” (defined as an IXC’s projectedone (1) year local

switching usagebased upon the trending of the most recentavailable

eighteen(18) monthslocal switchingprior to the beginningof the term), the

RevisedTariff doesnot indicatewhatothertermsandconditionsBellSouth

may “individually design, price, and negotiate” with IXCs for switched

access(~,Revised Tariff, Executive Summary,Descriptionof Proposed

Tariff).

7.

The RevisedTariff alsofails to statewhetherBellSouthmaynegotiate

with its affiliated IXC company,BellSouthLong Distance,Inc. (“BSLD”) for

“individually designed, priced, and negotiated” switched access

This Commission“endorsed”BellSouth’sproposedentry into the interLATA longdistance
marketin North Carolinain its OrderdatedMay 23, 2002.
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arrangements. Absent such a prohibition, such negotiation would be

allowed.2 • • • • -

8.

The Commission should determine whether the Revised Tariff

establishes“reasonableand just” provisions in accordancewith the

requirementsof N.C.G.S.62-73.

9.

BellSouth’s SWA Contract Tariff No. NC 2002-01 (included in

Revised Tariff) is the first “individually designed,priced, and negotiated”

switchedaccessarrangementoffered to aparticularIXC. However,it is not

clearwhethertheminutesof use(“MOU’s”) minimum usage,usageranges,

and volume discountpercentagescontainedin E.26.1.5.B.applyonly to the

particular IXC with whom BellSouth apparently already has been

negotiating,or whetherdifferent MOO minimum usage,usageranges,and

volume discountpercentagescould benegotiatedby thenext IXC who elects

to negotiateaspecialdealwith BellSouth.3

10.

~ BellSouth“locks”.an IXC (prior IXC) into a “SWA Contract”andthenprohibitsprior IXC
from moving to apotentiallybetterBellSouth offer given to anotherIXC (subsequentIXC if
similarly situated). BellSouth will allow prior IXC to cancelthe “SWA Contract,” but only
onceandonly on its anniversary.Accordingly, RevisedTariff allows BellSouthto file anew
“SWA Contract”with subsequentIXC the day after entering into a “SWA Contract” with
prior IXC. However,prior IXC would be forced to wait nearly 1 yearbefore it can“opt in”
into themorerecent“SWA Contract”executedwith subsequentIXC.
~ Although,E.26.1.1 states‘jal customerthat is similarly situatedmaysubscribewith a
periodof 30 daysfollowingthe effectivedateof BellSouthSWA ContractTariff No. 2002-01,”
it remainsunclearwhether“better deals”could be negotiatedby “subsequent”negotiating
IXCs.
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• BecausetheRevisedTariff providesdiscountsbasedonly on “positive

incremental” local switching~~MOU’s, - Revised Tariff only - benefits those -

IXC’s, like BSLD, who will experiencea growth in MOU volumes. ~

Exhibit 1 attachedandincorporatedhereinby this reference.)

• 11.

An IXC, like AT&T, whose intrastatevolume historically has

beendecliningis discriminatedagainstby themethodologyof RevisedTariff.

In otherwords, an!XC experiencinga declining-growthtrend can obtain no

credit for simply “improving” its rate of decline over the “Demand

Development” term. AT&T and otherdeclining growth trend IXC’s would

benefit from RevisedTariff only by growing (in apositive manner from its

baselineusagelevel) MOU’s in futureyears(e.g.,years2 thru 5 of a contract

term). BellSouth’s methodology fails to recognize declining growth

improvement and requires by Year 2 that the IXC be achieving positive

incrementalgrowth (comparedto the minimum usageestablishedin the

“DemandDevelopment.”) ~ Exhibit 2 attachedand incorporatedherein

by this reference.) -

12.

As illustrated in the attached Exhibits, Revised Tariff’s discount

structureonly considerspercentagegrowth ratherthan actualgrowth (i.e.,

raw volume) and can competitively disadvantagean IXC even if that IXC

producesgreatervolume growth thanacompetitor. For example,if IXC “A”
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producesI ,000,000incrementalMOTJ’s versusIXC “B” which producesjust

1,000 incremental- MOlJ’s, tie incremental volume for IXC “A” does not

satisfy RevisedTariff’s requirementof 2% growth in order to qualify for a

secondyear discount. Meanwhile, the incrementalvolume for 1XC “B”

satisfies the 2% growth requirementand thus qualifies JXC “B” for

discountsin the~ yearof the “DemandDevelopment”term. Although IXC

“B” (in this scenario)hasproducedlittle “raw volume” improvement,it has

positioned itself to obtain a betterusage-sensitiveunit cost than IXC “A.”

Ultimately, this equatesto IXC “H” (a smaller growing carrier) to produce

better market pricesand a competitiveedgetowardsgaining market share

againstIXC “A” andotherdeclininggrowthtrendIXC’s.

13.

Based on the foregoing, Revised Tariff is anticompetitive under

N.C.G.S.62-133.5(a)(iii)and (iv) and,•pursuantto N.C.G.S.62-73, shouldbe

found by this Commission to be “unjust and “unreasonable,”and either

foundnoncompliantby theCommissionpursuantto CommissionRule R9-4

or suspendedby theCommissionpursuantto N.C.G.S.62-134(b).

14.

RevisedTariff also fails to comply with numerousrequirementsof

CommissionRuleR9-4, including:
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• (a) failure to explain thereasonsnecessaryfor the RevisedTariff,

including full planE ion of all provisionsof the RevisedTariff

asrequiredby Rule R9-4(c)(3);

(b) failure to give a full explanationof the impact that theRevised

Tariff will haveon existingIXCs asrequiredby Rule R9-4(c)(4);

(c) failure to give theestimatedgrossrevenueandnet revenuethat

the new offering will produceannually over the term period,

includingexplaininghow theestimatewasobtainedasrequired

by RuleR9-4(c)(5).4

15.

BecauseRevisedTariff fails to comply with CommissionRule R9-4, it

shouldbefoundnoncompliantby theCommission. - -

COUNT ONE

ANTICOMPETITIVE ACTIVITY

16.

AT&T incorporateshereinparagraphs1 through15 of theComplaint.

17.

AT&T requeststhe Commissiondeclareandfind thatRevisedTariff is

anticompetitivein that it allowsoneor moreIXCs to obtainmorefavorable

~‘ On page2 of BellSouth’scoverletterto the RevisedTariff, BellSouthindicated“N/A” for
the required gross revenue impact and explanation. Yet on page 2 of the Executive
Summaryfor RevisedTariff, BellSouthstatestheRevisedTariff “... is designedto retainthe
existing customerson BellSouth’sswitchednetwork. The revenueimpact of introducing
BellSouth SWA Tariff No. NC 2002-01 is entirely dependentupon the customer’s
performance.” •
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switched accessratesthan other IXCs without adequatejustification, and

• • • suchas,RevisedTariff unreasonablyprejudices!XCsasaclassof telephone —•

customers and is inconsistent with the public interest in violation of

N.C.G.S. 133.5(a)(iii) and (iv), and thus should not be approvedby the

Commission.

COUNTTWO

FAILURE TO COMPLY WITH COMMISSION RULE R9-4

18.

AT&T incorporateshereinparagraphs1 through 15 of the Complaint.

19.

AT&T requeststhat the Commissiondeclareand find that Revised

Tariff fails to meet therequirementsof CommissionRule R9-4(c)(3)(4)and

(5) andthusshouldbefoundnoncompliantby theCommission.

WHEREFORE,AT&T respectfullyrequeststhat the Commissionorder

a hearing on AT&T’s Complaint and Motion regarding Revised Tariff

pursuantto N.C.G.S. 62-73and62.134(b)and grantthe relief requestedin

COUNTS ONE andTWO aboveandfor suchotherand further relief as the

Commissiondeemsproperand just.

This the L~4h?dayof June,2002.
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Respectfullysubmitted,

- ~ ~
LorettaA. Cecil,Esq.
Timothy G. Barber,Esq.
Attorneysfor AT&T Communications
Of theSouthernStates,LLC
WombleCarlyleSandridge& Rice LLC
1201 WestPeachtreeStreet
Suite3500
Atlanta, GA 30309
(404) 88-7437
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VERIFICATION BY COMPLAINANT

I, T. John Policastro, Manager,AT&T Communicationsof the Southern
States,LLC due herebyverify that I havereadtheforegoingComplaintand that
the information containedherein is accurateand truthful to the bestof my
knowledge.

This the /P~’day ofJune,2002.

T JohnPolicastro
anager

AT&T Communicationsof the
• SouthernStates,LLC

SWORNTO AND SUBSCRIBEDBEFOREME, on this 1? ay of June,2002.

• NO~APfPUBLIC

My CommissionExpires:

2J’o200(o



• • • CERTIFICATEOF SERVICE

I, LorettaA. Cecil,Attorney for AT&T Cornmunicationsofthe ••.

• SouthernStates,LLC (“AT&T’)., herebycertify that I havethis dayserved
AT&T’s COMPLAINT FOR ANTICOMPETITIVE ACTIVITY PURSUANTTO
N.C.G.S.62-73;62-133.5(a)(iii)AND (iv); 62-133.5(d)AND (e); AND 62-134;
AND COMMISSION RULE R1-9 AND MOTION TO FIND TARIFF
NONCOMPLIANT OR SUSPENDTARIFF FOR FAILURE TO COMPLY WITH
N.C.G.S. 133.5(a)(iii) AND (iv); 62-133.5(a)AND (e) AND COMMISSION
TARIFF RULE R9-4.

This the /?~dateofJune,2002.

BellSouthTelecommunications,Inc.
P.O.Box30799
Chariotte,NC 28230-0188

LorettaA. Cecil, Esq.
Timothy G. Barber,Esq.
Attorneysfor AT&T Communications
Of theSouthernStates,LLC
WombleCarlyleSandridge& Rice LLC
1201 WestPeachtreeStreet
Suite3500
Atlanta,GA 30309
(404) 88-7437 -

-11 -



IXC Growing Trend

Exhibit 1

Yr. 1 Yr. 2 Yr. 3 Yr. 4 Yr. 5
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Exhibit 2

IXC Declining Trend

Area(growthvolume)- upto 30°
Miii. Usage- eligible fordiscoun

DCC mustexceed10%abo
Usageby Yr. 4 to received
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Usageby Yr. 2 to receivedi~
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growthvolumescomparedto trend

Yr. 1 Yr. 2 Yr. 3 Yr. 4 Yr. 5

Contract Term Anniversary

Linear Regression
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